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MM/ ORDER
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1. Aforesaid appeal by assessee for Assessment Year (AY) 2015-16
arises out of the order of learned Commissioner of Income-Tax
(Appeals)-12, Mumbai [CIT(A)], dated 04/06/2019 in the matter of
assessment framed by Ld. Assessing Officer (AO) u/s 143(3) of the Act
on 26/12/2017. The grounds of appeal read as under: -
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1. On facts and in the circumstances of the case and in law learned CIT
(Appeals) failed to appreciate that the capital assets were transferred along with all
advantages, benefits, claims, appurtenances, use and rights etc and hence the cost
of assets transferred also includes the cost of acquiring such advantages, benefits,
claims, appurtenances, use and rights such as water supply and electric supply for
which deposits of Rs.1,49,256/-were given to MIDC, MSEB etc.

2. Alternatively on facts and in the circumstances of the case and in law learned
CIT (Appeals), having found that assessee had given deposits of Rs.1,49,256/- to
MIDC, MSEB etc for supply of water and electricity etc in or upon the capital asset
transferred, ought to have allowed the deduction thereof as cost of improvement of
such capital asset.

3. Learned CIT (Appeals) having held that written down value (WDV) of
Rs.4,78,083/- of fixed assets discarded and written off in books is not deductible
while computing capital gains as it does not form part of cost of acquisition or cost of
improvement of assets sold and having further observed that deduction of WDV of
these assets is allowable u/s 32(i)(iii) of the .T.Act, learned CIT (Appeals) ought to
have allowed the same u/s 32(i)(iii) because the appellant is entitled to the same
and it was also claimed before CIT (Appeals).

4, The appellant craves leave for permission to add, amend or alter any ground
of appeal at the time of hearing.

As evident, the subject matter of dispute is computation of capital gains.
Having heard rival submissions, our adjudication would be as given in
succeeding paragraphs.

2. The material facts are that the assessee being resident corporate
assessee sold plot and shed for aggregate consideration of Rs.225 Lacs
during the year. In the deed of agreement, the value assigned to land
was Rs.51.47 Lacs whereas the value assigned to shed was Rs.173.53
Lacs. The agreement is composite agreement by which the assessee
has transferred its interest in land as well as built up shed admeasuring
972.81 Square Meters together with outhouses, office, building,
courtyard, areas compound, swear ditches fences, trees, drains, ways,
paths, passages, privileges, easements etc. attached with the leasehold
land as well as with shed.

3. The shed formed part of depreciable fixed assets. While computing

short-term capital gains from shed, the assessee deducted not only the
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WDV of shed but also deducted WDV of other assets and deposits as
per MIDC (authority) for Rs.13.21 Lacs. These include assets written-off
for Rs.4.78 Lacs and deposits written-off for Rs.1.49 Lacs. The
deduction of these two components was denied by Ld. AO.

4.  During appellate proceedings, the assessee submitted that it had
given various deposits to MIDC towards water, additional water etc.
These deposits were part and parcel of allotted land which also got
assigned in favor of assignee. The MIDC would not refund the deposits
as long as the said premises were occupied by assignee. The assessee
received composite consideration for assignment of land along with
deposits & claims. However, Ld. CIT(A) rejected the same since the
write-off do not constitute cost of acquisition or cost of improvement of
the property.

5. Regarding other assets written-off, the position was summarized as

under: -
No. | Particulars WDV as on | Remarks
31/03/2014

1. Air Conditioner 990 Remaining useful life was less
2. Computer 135 No scrap value
3. Electric Installation 81,361 It could not be removed as it was fitted
4, Fax Machine 2,088 Remaining useful life was less
5. Furniture & Fixture 35,769 It could not be removed as it was fitted
6. Plant & Machinery 3,49,006 It was outdated and embedded in Earth
7. Telecom System 1,284 Remaining useful life was less
8. Typewriters 542 Remaining useful life was less
9. Vehicles 1,290 Remaining useful life was less
10. | Weighing Machinery | 3,091 Remaining useful life was less
11. Refrigerator 2,527 Remaining useful life was less

Total 4,78,083/- Remaining useful life was less

it was submitted that the lease of land was granted by MIDC in the year
1984 and the above assets installed at the land & shed were outdated or

could not be removed. The cost of removing would be more than cost of
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scrap. Since these assets were discarded, the deduction of the same
should be allowed u/s 32(1)(iii). Though Ld. CIT(A) concurred that the
deduction could be allowed u/s 32(1)(iii) but the same could not be a part
of cost of acquisition. Aggrieved, the assessee is in further appeal before
us.

6. So far as the write-off of deposits is concerned, we find that the
rights in land and shed have been assigned along with all the rights,
privileges etc. through composite agreement. The deposits have been
paid to MIDC for various purposes in connection with lease of land and
therefore, these form part & parcel of the land & shed. Since, the rights
have been transferred, these would also stand transferred to the
assignee. This being so, there is no reason as to why the deduction of
the same is not available to the assessee while computing the capital
gains. Therefore, we direct Ld. AO to allow the deduction of the same.
So far as the write-off of other assets is concerned, we find that fixed
assets have been reduced to nil at year-end which is evident from
assessee’s Balance Sheet as placed on record. Hence, the fixed asset
block has ceased to exist. Therefore, the deduction of WDV of assets as
attached to above land & shed would be available to the assessee. We
order so. The Ld. AO is directed to allow the same.

7. The appeal stands allowed.

Order pronounced on 2" August, 2021.
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